BOARD OF APPEALS
City of Rockville, MD
RULES OF PROCEDURE

Composition

A.

E.

Number. The Board consists of three voting membadsone (1) alternate member
who is empowered to sit and participate on the 8aard in the absence of any
member of the Board is empowered to vote. In theeace of the alternate, the
Mayor and Council may designate a temporary alternéall members of the Board
and the alternate shall be residents of the Citgaxfkville.

Appointment. Members shall be appointed in acawrdavith the Annotated Code of
Maryland, Article 66B.

. Term. The term of each member is set forth in Anaotated Code of Maryland,

Article 66B?2

Chair. The Board shall elect a Chair from onet®aippointed members to serve for a
term of one (1) year. The Chair shall presideegtrings and meetings of the Board
and call special meetings of the Board.

In the absence of the Chair, a member shall beydatgd by the Chair, or in the
absence of such designee, a member selected Bp#nd shall preside.

Staff. The Department of Community Planning &evelopment Services serves as
staff to the Board, and provides professional aledical support. The staff shall
maintain an electronic transcript (audio or videoarding) as documentation of the
discussion at each Board meeting for one yearif §tall prepare written minutes of
all public meetings for approval by the Board.

Power s and Duties

The powers and duties of the Board are set fortthenAnnotated Code of Maryland,
Article 66B°, the Laws of Rockville, and these rules of procedu

Filings Beforethe Board

184.07(a)(4) of the Annotated Code of Maryland, 26dlacement volume and as may hereafter be amended
Appointed by the local executive and confirmed iy local legislative body.
84.07(a)(3) of the Annotated Code of Maryland, 26dflacement volume and as may hereafter be amended

3 years

384.07(d) of the Annotated Code of Maryland, 20Jtlaeement volume and as may hereafter be amended.
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A.

An application for a special exception or variameay be filed at any time during
normal business hours.

Administrative appeals to the Board must be filethiw thirty (30) working days
after the date of the administrative decision fnehich an appeal is takerRequests
for Reconsideration (see Section VIl below whichsibe filed within ten (10) days
of final agency action.)

. A new application requesting the same action aefrels an application previously

denied, dismissed with prejudice, or allowed towbdhdrawn with prejudice by the
Board, and regarding materially the same propenigy not be resubmitted for one
year after the original disposition of the applicat No application or appeal
concerning materially the same property, which s subject of a previously
denied application, and requesting the same redied)l be granted except upon a
finding of evidence of changed conditions or mistal his does not apply to motions
for reconsideration under Section VIII.

. Any application for special exception or varianegthdrawn without prejudice or

dismissed without prejudice, may be re-filed at ame.

Applications for special exceptions or varianceskegg different relief or a different
use with regard to property, which has been thgestbf a previous application, may
be submitted at any time and will be decided basethe evidence presented.

No application shall be heard while any proceedmgplving Board action with
respect to materially the same property is penirany court.

. All applications must be filed by the owner of redt@f the land which is involved in

the application; or if filed by another person, tmmli® accompanied by written
authorization from the property owner.

. An application for modification of a term or coridit may be filed at any time during

normal business hours.

All applications, appeals, and correspondence dielfiled with the Department of
Community Planning and Development Services.

Notices

A.

The calendar of meeting dates, and correspondihigg fideadlines, shall be
maintained by the Department of Community Planrang Development Services,
and shall be available for public inspection durimgrmal business hours. The
Board’s agenda shall be available in City Hall gnodted on the City’s website as
soon as practicable prior to the meeting. Notideb& posted at City Hall on the day
of each meeting.



Board of Appeals Rules of Procedure January 5, 2012

B. Signs shall be posted at the subject property coraance with applicable provisions
of the Zoning Ordinance.
V. Preparation of Cases
A. When an application is filed, it is to be promptigferred to the Planning

Commission, if the Zoning Ordinance requires PlagnCommission review of an
application. Application requests for residentiahing variances will generally be
heard at the Board’s first regularly scheduled jubéaring that occurs a minimum
of forty (40) working days following the filing dhe application with the Department
of Community Planning and Development Services

Application requests for non-residential zoning iaaces and special exception
requests will generally be heard at the Board’st fiegularly scheduled public
hearing that occurs a minimum of sixty (60) workuohays following the filing of the
application with the Department of Community Plarghand Development Services.

With all filings, the Chair, after consulting witthe Board, may for scheduling
reasons or other good cause shown, shorten ohlemgid time periods.

Staff will process and analyze each request in rdecwe with the applicable
provisions of the Zoning Ordinance and make a itemorecommendation for Board
action. Any recommendation shall be in writing ammhsmitted to the Board and
placed in the application file at least eight (&ysl prior to the Board’s public
hearing.

. The Planning Commission shall review each appbicaiind make a recommendation

to the Board, as required by the Zoning Ordinan&ry recommendation shall be in
writing and transmitted to the Board and placedhia application file at least eight
(8) days prior to the Board’s public hearing

The staff shall furnish the Board with briefing miaéls, prepared by the Planning
staff, at least eight (8) days before each schddumeeting. The briefing materials
shall contain the recommendation of the Planningn@asion, if applicable, the

recommendation of Planning staff, and other pemtiggapers or exhibits relating to
each case to be heard at the hearing for whichrie€book is prepared. In order for
correspondence to be included in the Board's lmgefaterial, it must be submitted
to the Department of Community Planning and Develept Services no later than
ten (10) days prior to the scheduled meeting

. The staff, with the concurrence of the Chair, spadipare an agenda, which will be

available to the Board and the public approximateight (8) days before each
scheduled meeting. Items may be placed on futgemdas by the Chair or at the
request of two Board members.



VI.

Hearings and Meetings

A. Time and Place of MeetingsAll meetings and hearings of the Board are opethé¢o

public with limited exceptions specified by lawThe Board generally, holds its
regular meetings one Saturday per month at 9:30, aanthe Rockville Mayor and
Council Chambers. A meeting scheduled in a giventtmmay be cancelled if there
are no public hearings scheduled and no businebs tionducted. There is usually
no meeting scheduled in the month of August. $peneetings are held upon the
call of the Chair or at other times determined by Board. Special meeting require
reasonable notice to each Board member and théecpubates of public hearings are
posted on the City’s website and also on signsierptoperties, which are the subject
of the special exception and variance. Noticesant by mail as required by law

. Quorum. A minimum of two members of the Board kEbal required to take action

on all applications, except when a supermajoritievs required, in accordance with
applicable provisions of the Zoning Ordinance. Tiwir has the authority to make
or second motions

. Public Hearings. The applicant or moving partyespective representative must be

present at all public hearings. Failure to appeay cause the matter to be dismissed
with prejudice

. Continuance of Hearing. Hearings may be continuech time to time. The time

and place of the continued hearing must be pubkcigounced at the time of the
continuance. If scheduling of the continued hepoannot be made at the time of the
continuance, then notice shall be provided as reduy the Zoning Ordinance.

. Order of Business. Meetings of the Board will gatlg be conducted in the

following manner

1. Public Hearings, Board Discussion and DecisionSaxes
2. Old Business

3. New Business

4. Approval of minutes

5. Adjournment

. Procedure. The Order of a hearing will be leftthe discretion of the chair, in

consultation with the Board, and will generally tain the following six basic items:
1. Staff presentation of report and recommendation

2. Testimony of representative of other Boards or Céssions
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3. Testimony of Applicant or Appellant and those ipgart of the Applicant
4. Testimony in opposition to the application

5. Rebuttal testimony of the applicant or appellant

6. Closing arguments, if any

At the conclusion of the testimony of each witnesgposing parties may cross-
examine under such terms and conditions as thedBoay set. Board members may
guestion the witness at any time. Public officidlg leave of the Board, may make
statements in appropriate cases.

The rules of evidence applicable to the courts efyWand shall apply generally, but
may be relaxed by the Board, if in its judgment #nds of justice may require it.
The Board shall conduct hearings in a manner k@stilated to afford all parties an
opportunity to present their cases. The Board malge such rulings as necessary to
conduct the hearing in an efficient and orderly na&anincluding, but not limited to,
imposing time limitations and excluding irrelevangpetitive, and/or unreliable
evidence. Witnesses shall testify under oath wiemeequired to do so by the Board.

G. Parties & Witnesses. A Party of Record to a prdocegbefore the Board shall be
any individual, group, or entity who either persibnar through an agent, enters an
appearance through direct testimony at the puldaring or by addressing a written
communication regarding the substance of an appitaor appeal, to the Board
while the record is open. An Applicant presentaxpert testimony must provide a
list of expert witnesses, a summary of the opinamd the basis for their testimony
along with a resume setting forth the witness’ dications. The preceding
information must be provided no less than thirt§))(@ays before the hearing.

H. Identification of parties. All persons appearitgstifying, or submitting evidence
shall identify themselves (hame, address, and th&rest in the proceedings) and
any person or entity they represent

|. Petitions. Petitions filed in a particular casalkket forth the name and address of an
agent who is to receive a copy of the decision @heér relevant communications on
behalf of the signers of the petition individual who signs a petition shall not be
considered a Party of Record solely because agetitas signed.

J. Decisions. The Board shall grant or deny eachiegdn or appeal. Two votes are
required to approve or deny an application or geenappeal. Failure to obtain two
votes shall have the effect of a denial. A spbitevin a two-member quorum is a
denial. When a supermajority is required, failtoebtain 3 votes is a denial. Each
grant or denial shall set forth a summary of fdotsnd and reasons for the decision.
The Board may impose conditions on a grant of @iapexception or variance, and
may modify previous administrative actions
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VII.

K. Notice of Decision. The Board of Appeals shall ypde written notice from the

Chief of Planning of its decision and findings omygpetition for the grant of a
variance, special exception, or appeal applicabriirst-class mail to the petitioner
or applicant, the Planning Commission, and anyyPairtRecord. In certain cases
and when instructed by the Board, staff shall prepa draft written decision
reflecting the Board's findings and conclusions f@view, revision and final
adoption by the Board. Whenever an appearanceageefore the Board through
an agent (an attorney or other party), the Boaall gitovide written notice of the
decision to said agent who shall be responsiblentdifying the parties on whose
behalf the agent acted. The Board shall also geowiritten notice of its decision to
any person who requests a copy of the decisiGorrection of a clerical error or
technical correction to a written decision may badm at any time without prior
notice or hearing. A copy of the corrected decisiaust be sent to all persons who
received the original written decision with an exgtion of the correction. A
decision is not considered final agency action Jodicial Review purposes, until
such time as the ten (10)-day period to requesinsderation has lapsed and no
request for reconsideration has been filed. Thd&@0period to appeal in accordance
with the Maryland Rules, Title 7, Chapter 200 shah from the date of final agency
action.

. Record. In accordance with Section I-E above, lect®nic transcript (audio or

video recording of the hearing) shall be kept bseeording device, and the media
shall be preserved as a public record of the Gifgaxkville for a period of one year.
A copy of the recording can be provided for a fee.

. Minutes. Written minutes approved by the Boardldbe kept by the staff showing

the disposition of all cases and shall show thee wvalt each member upon each
guestion, or, if the member is absent or fails atey the minutes shall indicate that
fact. The minutes shall summarize the facts apdé¢lasons for the decision in each
case, and shall be public records and availablangpection

Withdrawal of Application

Requests to withdraw an application shall be mad#yobefore the Board at the time of
the public hearing or in writing at any time befdtee final decision of the Board.
Granting of any such withdrawal shall be at themrison of the Board, and may be with
or without prejudice. If withdrawal is with prejiog, provisions of Section llic. shall
apply to new applications.



VIII.

Reconsider ation

A. Request to Reconsider - A request for reconsiderati a decision of the Board must

be filed by a Party of Record within ten (10) dafter the date upon which the
written decision was issued by the Board. Suchiesfimust be in writing and must
set forth specific grounds for reconsideration udahg mistake of fact or law,
inadvertence, surprise, fraud, or other good cause.

The party or agent submitting a request for rec®ration (Requestor) shall also give
written notice to all Parties of Record by handiaing or mailing such notice on
the same day that the request for reconsideragidited with the Board. Within five
(5) days of filing the request for reconsideratwath the Board, a copy of such notice
and a certification that the notice was provide@ltdParties of Record must be filed
with the Chief of Planning. Parties of Record Ehale seven (7) days from the date
of the notice to submit written comments regardherequest.

At the next possible meeting, the Board shall eifrant or deny the request. Parties
of Record need not be present at such meeting. Bblaed may, however, question
staff or any party then present to clarify poirgsed in the written request; otherwise
testimony will not be heard. The Board may gramt@uest for reconsideration if it
finds mistake of fact or law, inadvertence, sumarisaud, or other good cause, and
must state its reasons for such approval on therdec

If the Board grants the request, it shall schedulbearing on the matters to be
reconsidered. It shall set the date of such hgadiring the meeting at which it
granted the request, and Planning staff shallyndté Requestor within five (5) days
thereafter of the date of the hearing. The Reguestall notice all Parties of Record
within fifteen (15) days of the date of the hearinlf the Board does not grant the
request, Planning staff shall notify the Requeatosoon as possible.

. Motion to Reconsider - The Board may reconsaléecision on its own motion A

motion to reconsider may only be made by a memiter voted in the majority for
the original decision. In considering a motionréxzonsider, no public hearing is
required. The Board may grant a motion for readasition if it finds mistake of fact
or law, inadvertence, surprise, fraud, or otherdyoause, and must state reasons for
such approval on the record.

If the Board approves such a motion, it shall saled hearing on the matters to be
reconsidered. It shall set the date of such hgadiring the meeting at which it
granted the motion. Planning staff shall notifl Rérties of Record within fifteen
(15) days of the date of the hearing.

. Effect of the Board’s Decision on a Request to Reamer or Motion to Reconsider -

If the Board approves a request to reconsidermoton to reconsider, such approval
shall deem the original decision void. If the Bibdenies a request to reconsider or a
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motion to reconsider, the original decision shalktdme final agency action. The 30-
day period to appeal in accordance the Marylan@®dlitle 7, Chapter 200 shall run
from the date of final agency action.

D. Hearing on Matters Reconsidered - If the Board tgranrequest to reconsider or
approves a motion to reconsider, it shall conduchearing on the matters
reconsidered. The scope of the hearing must iectbd reason the Board cited for
reconsideration of the decision and any other sdhat the Board deems to be
relevant. At least ten (10) days before the hegarfPlanning staff shall post the
following on the City’s web site: (a) the Commiss® decision to reconsider its
decision; (b) the date of the hearing on the redenation; and (c) a summary of the
reasons for the reconsideration.

E. Effect of the Board’s Decision After Hearing - fter a hearing, the Board determines
that it will not change its original decision, thaginal decision shall be reissued and
become final agency action. The appeal period sinalfrom the date of final agency
action. If after a hearing, the Board determiniest tit will change the original
decision; the original decision shall be reviseddaaon such change, and issued as
final agency action. The 30-day period to appeadcordance the Maryland Rules,
Title 7, Chapter 200 shall run from the date o&fiagency action.

Modification of a Variance
A. Definitions
1. De Minimis modification. A modification that do@st substantially change any
express term or condition of a variance or anyiB@ant element of the plan
upon which the variance was granted.

2. Modification of a term or condition. A modificadhat changes:

a. any express term or condition or a variance impdseitie Board; or
b. any significant element of the plan upon which\hdance was granted.

3. Substantive modification. A modification that inased the extent of the variance.

B. De Minimis Modifications

The Chief of Planning may permit a de minimis mmdifion where the Chief of
Planning finds that the proposed change would awve laffected the Board’s decision
in granting the variance or in setting terms ordibons of the variance



C. Substantive Modifications

An application for a substantive modification sHadl treated as, and shall be subject
to, all procedures and requirements of an apptindtr a new variance.

D. Modification of a Term or Condition

1. An application for modification of a term or condit to a variance shall be
processed in accordance with the Rules of Procedppdicable to variances,
except as provided below.

2. The Board’s review shall be limited to the effefttioe proposed modification.
The merits of the previously granted variancesl| stalbe reopened.

3. A staff report shall not be mandatory in connectigith an application for a
modification of a term or condition, but may be gaeed by staff, if staff
determines that a report is warranted.

X. Review of Decisions and Enforcement of Conditions

A. The Board has the authority to review previouafyproved special exceptions or
variances to ascertain whether all conditions iredcse being met.

B. The Board may suspend or revoke its Zoning Apak as provided by applicable
provisions of the Zoning Ordinance, pursuant tb@\scause hearing.

C. Procedure. The Order of a show-cause hearithdpavleft to the discretion of the
Chair, in consultation with the Board, and will geally contain the following:

1. Staff presentation regarding non-compliance
2. Applicant’s response to Staff's allegations
Xl. Petitionsfor Judicial Review
Judicial Review of decisions of the Board shall taken to the Circuit Court for
Montgomery County, Maryland in accordance with ph@visions for appeal contained in
the Maryland Rules, Title 7, Chapter 200, as nowstituted and as they may hereafter
be amended.
XIl. Rulesof Procedure
The Rules of Procedure may be amended at any rgesdtiine Board by a majority vote

of the Board, provided that notice of said propoastndment is given to each member
in writing at least two weeks prior to said meetirRarliamentary procedure in a meeting
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of the Board of Appeals is informal. However, eéquired to keep order, the Chairman
may apply Robert’s Rules of Order to resolve angligraentary issue not specifically
covered by these rules.

XI1l. Rulesnot Jurisdictional

These Rules of Procedure do not constitute jurischial requirements. Failure of the
Board, its staff, or any party to comply with anpyision of these Rules of Procedure
shall not invalidate any otherwise valid decisioraction of the Board.

Adopted February 9, 1975

Amended November 5, 1977

Sections VIII and IX Amended May 6, 1978
Sections VIII and IX Amended August 14, 1984
Amended September 7, 1985

Amended June 6, 1992

Amended February 8, 1995

Sections VIl and IX Amended June 28, 1996
Amended March 1, 1997

Sections lll and V Amended January 30, 1998
Amended January 5, 2012



